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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
29  CFR  Part  5 
RIN  1215-AA71 

Labor  Standards  Provisions  Appiicabie 
to  Contracts  Covering  Federaily 
Financed  and  Assisted  Construction 
(Also  Labor  Standards  Provisions 
Applicable  to  Nonconstruction 
Contracts  Subject  to  the  Contract 
Work  Hours  and  Safety  Standards  Act) 

agency:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

ACTION:  Notice  of  proposed  rulemaking, 
request  for  comments. 

SUMMARY:  The  Department  of  Labor 
proposes  to  amend  the  definition  of 
"construction"  at  section  5.2(j)  of  the 
regulations  issued  under  the  Davis- 
Bacon  and  Related  Acts,  29  CFR  part  5, 
in  response  to  a  decision  of  the  U.S. 

Court  of  Appeals  for  the  District  of 
Columbia  Circuit  In  Building  and 
Construction  Trades  Department,  AFL- 
CIO  V.  United  States  Department  of 
Labor  Wage  Appeals  Board  (Midway 
Excavators,  Inc.},  932  F.  2d  985  (D.C.  Cir. 
1991),  the  court  of  appeals  invalidated  a 
portion  of  these  regulations  to  the  extent 
that  the  prevailing  wage  requirements  of 
the  Davis-Bacon  Act  were  applied  to 
material  deUvery  truck  drivers 
emplofed  by  a  oonstniction  contractor 
or  subcontractor  while  transporting 
materials  to  the  construction  project  site 
from  independent  commercial  supply 
sources.  The  court  held  that  such  truck 
drivers,  who  spent  most  of  their  time  off¬ 
site  and  came  onto  the  actual  project 
site  only  for  brief  periods  merely  to  drop 
off  their  deliveries,  were  not  covered  by 
the  Davis-Baoon  Act  The  Department 
proposes  to  revise  the  regulations  that 
construe  the  applicability  of  the  Act  in 
light  of  this  court  decision  and  also 
seeks  the  public’s  views  on  whether  the 
Department  should  consider  making 
certain  additional  changes  affecting 
other  aspects  of  the  Act’s  coverage  that, 
while  related  in  principle,  were  not 
directly  at  issue  in  the  Midway  case.  A 
separate  interim  final  rule  is  being 
published  this  date  to  implement  the 
court’s  holding. 

DATES:  Comments  are  due  on  or  before 
July  6, 1992. 

ADDRESSES:  Submit  written  comments 
to  Karen  R.  Keesling,  Acting 
Administrator,  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  room  S-3502, 
200  Constitution  Avenue,  NW. 
Washington,  DC  20210.  Commenters 


who  wish  to  receive  notification  of 
receipt  of  comments  are  requested  to 
mclude  a  self-addressed,  stamped  post 
card.  As  a  convenience  to  commenters. 
comments  may  be  transmitted  by 
facsimile  ("FAX”)  machine  to  (202)  523- 
5122.  This  is  not  a  toll-free  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

).  Dean  Speer,  Director,  Division  of 
Policy  and  Analysis,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  room  S-3506,  200  Constitution 
Avenue,  NW.  Washington.  DC  20210. 
Telephone  (202)  523-8412.  This  is  not  a 
toll  free  number. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

While  the  Department  has  invited 
input  from  the  public  on  the  potential 
effects  of  the  timekeeping  requirements 
that  result  from  the  proposed 
application  of  DBA  under  this 
regulation,  this  regulation  itself  does  not 
contain  any  new  information  collection 
requirements  and  does  not  modify  any 
existing  requirements  as  set  forth  in  29 
CFR  5.5(a)(3)(i).  Thus,  this  regulation  is 
not  subject  to  section  3504(h)  of  the 
Paperwork  Reduction  Act,  44  US.C. 
3504(h). 

II.  Background 

The  Davis-Bacon  Act  (DBA  or  Act).  40 
U.S.C.  278a,  apj^es  to  Federal  and 
District  of  Cohimbia  contracts  for 
construction,  alteration,  and/or  repair, 
including  painting  and  decorating,  of 
public  buildings  or  public  works.  Every 
contract  subject  to  the  Act  is  required  to 
contain  certain  stipulations,  including  a 
provision  “*  *  *  that  the  contractcH’  or 
*  *  *  subcontractor  shall  pay  mechanics 
and  laborers  employed  directly  upon  the 
site  of  the  work  [not  less  than  the 
prevailing  wage]."  Regulations 
implementing  the  Act  define 
“construction”  to  include  within  the 
Act’s  coverage  employees  of  the 
government  construction  contractor  who 
work  at  the  “site  of  the  work"  and,  in 
addition,  employees  who  transport 
materials  or  supplies  to  and  from  the 
covered  “site"  if  employed  by  the 
construction  contractor  or  one  of  its 
subcontractors  (29  CFR  5.2  (j)).  "Site  of 
the  work”  is  deffned  as  the  physical 
place  where  the  construction  will 
remain  when  the  work  is  completed, 
along  with  certain  off-site  facilities 
dedicated  to  the  project  that  are  located 
in  reasonable  proximity  to  the  actual 
construction  location  (29  CFR  5.2(1)  (1) 
and  (2)).  The  court  reviewed  the  first  of 
these  regulatory  provisions  during  toe 
course  of  protracted  litigation  that 


culminated  in  the  Midway  Excavators 
decision. 

In  1981,  ESA’s  Wage  and  Hour 
Division  determined  that  DBA’s 
prevailing  wage  requirements  applied  to 
truck  drivers  of  Midway  Excavators. 

Inc.  (Midway)  who  picked  up  gravel  and 
asphalt  from  various  independent 
commercial  suppliers,  hauled  the 
material  to  numerous  job  sites  that  were 
subject  to  the  labor  standards 
provisions  of  DBA  or  one  of  its  related 
Acts,  and  unloaded  the  supplies.  The 
Midway  drivers  spent  ninety  percent  of 
tocir  workday  on  the  highway  driving  to 
and  from  commercial  supply  sources, 
ranging  up  to  50  miles  round  trip.  They 
remained  “employed  directly  upon  the 
site  of  the  work”  only  long  enough  to 
drop  off  their  loads,  usually  for  not  more 
than  ten  minutes  at  a  time.  Because  they 
were  employed  by  the  construction 
contractor  and  not  by  an  independent 
material  supplier,  their  hauling  activities 
brought  them  within  the  express  terms 
of  }  5.2(j)  of  the  regulations  and,  thus, 
subject  to  DBA* 

Midway  appealed  the  coverage 
decision  of  the  Wage  and  Hour  Division 
to  toe  Department’s  Wage  Appeals 
Board  (WAB).  The  WAB  reversed  the 
Wage  and  Hour  ruling  in  1983,  holding 
that  the  drivers  were  “acting  in  the 
place  of  commerical  suppliers”  and 
were  therefore  not  covered.  (Wage 
Appeals  Board  Case  No.  81-17  (Dec.  13, 
1983).)  The  Building  and  Construction 
Trades  Department,  AFL-CIO,  then 
diallenged  the  WAB  decision  in  the  U.S. 
District  Court  for  the  District  of 
Cc^ambia,  and  Midway  Excavators 
intervened  and  filed  a  cross-claim  for 
return  of  the  funds  that  were  withheld  to 
cover  the  back  wages.  On  review,  the 
district  court  reversed  the  WAB  because 
toe  decision  lacked  a  rational  basis  for 
why  the  regulations,  at  §  5.2(j),  did  not 
expressly  apply  to  the  drivers  under  the 
facts  in  the  case.  [Building  and 
Construction  Trades  Dept,  AFL-CIO  v. 
United  States  Department  of  Labor,  105 
Lab.  Cas.  (CCH)  ^  34,851  (D.D.C.  1986).) 
While  the  court  rejected  WAB’s  view 
toat  toe  drivers  should  not  be  covered 


‘  Section  5.2(j)  of  the  regulations  defined  the 
terms  constructioa  prosecution,  completion,  or 
repair  as:  all  types  of  work  done  on  a  particular 
trailding  or  work  at  the  site  thereof  *  *  *  including 
without  limitation,  altering,  remodeling,  installation 
(where  appropriate)  on  the  site  of  the  work  of  items 
fabricated  off-site,  painting  and  decorating,  the 
transporting  of  materials  and  supplies  to  or  from  the 
building  or  work  by  the  employees  of  the 
construction  oontractor  or  construction 
subcontractor,  and  the  manufacturing  or  furnishing 
of  materials,  articles,  supplies  or  equipment  on  the 
site  of  the  building  or  woric  *  *  *  by  persons 
employed  by  the  contractor  or  subcontractor 
(emphasis  added). 
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because  they  were  “functionally 
equivalent”  to  commercial  suppliers,  the 
court  did  not  address  Midway's  claim 
that  §  5.2(j)  was  inconsistent  with  DBA’s 
express  limitation  that  covers  only 
workers  “employed  directly  upon  the 
site  of  the  work.”  Midway  appealed. 

The  appeals  court  agreed  with  the 
district  court  that  the  regulations  (at 
§  5.2(j))  dearly  applied  to  the  facts  in 
the  case,  but  remanded  the  case  to  the 
district  court  for  it  to  consider  whether 
the  regulatory  provisions  exceeded  the 
language  in  the  Act.  (629  F.  2d  1186  (D.C. 
Cir.  1987).)  The  district  court  deferred  to 
the  DOL  interpretation  on  remand, 
holding  that  the  regulations  were  a 
permissable  construction  of  the 
statutory  term  “site  of  the  work."  (747  F. 
Supp.  26  (D.D.C.  1990).]  Midway  again 
appealed. 

The  appeals  court  then  reversed  the 
district  court.  The  appeals  court 
considered  the  Act’s  language 
“mechanics  and  laborers  employed 
directly  upon  the  site  of  the  work  *  *  *" 
and  concluded  that  “*  *  *  this  language 
unambiguously  restricts  the  coverage  of 
the  Act  to  the  geographical  confines  of 
the  federal  project’s  jobsite,  and  *  *  * 
nothing  in  the  legislative  history 
indicates  a  contrary  meaning. 
Accordingly,  the  Secretary's  regulation 
is  contrary  to  that  Act  and  we  reverse 
the  district  court’s  decision.”  (932  F.  2d 
at  986.)  And,  further,  “(wje  find  no 
ambiguity  in  the  text:  ’site  of  the  work’ 
clearly  connotes  to  us  a  geographic 
limitation.  Thus,  the  ordinary  meaning 
of  the  statutory  language  is  that  the  Act 
applies  only  to  em{doyee8  working 
directly  on  the  physical  site  of  the  public 
building  or  public  work  under 
construction.”  [Id.  at  990).  And,  “[w]e 
believe  that  Congress  intended  the  'site 
of  the  work’  language  to  *  *  *  refer  to 
the  specific  location  of  the  public 
building  or  work  being  constructed  or 
repaired  under  the  government 
contract.”  [Id.  at  990,  f.n.  9.) 

The  court  reviewed  the  Act’s 
legislative  history  and  concluded  that 
Congress  intended  the  Act  to  apply  only 
to  on-site  workers  and  affirmatively 
intended  that  it  not  apply  to  off-site 
workers.  The  court  stated  there  was 
nothing  in  the  legislative  history  to 
support  DOL’s  position  that  Congress 
intended  the  employment  status  of  the 
worker,  rather  than  the  location  ofthe 
worker’s  job,  to  be  determiative  of 
coverage.  [Id.  at  991.)  The  court  rejected 
the  distinction  between  truck  drivers 
who  are  employees  of  the  government 
contractor  and  independent  truck 
drivers  who,  like  materialmen,  are  not 
directly  under  contract  with  the 
government,  and  held  that  “*  *  *  the 


Act  covers  only  mechanics  and  laborers 
who  work  on  ttie  site  of  the  federally- 
funded  public  building  or  public  work, 
not  mechanics  and  laborers  employed 
off-site,  such  as  suppliers,  materialmen, 
and  material  delivery  truckdrivers, 
regardless  of  their  employer.”  [Id.  at  992, 
emphasis  in  original.) 

III.  Impact  of  the  Midway  Decision 

A.  Definition  of  "Construction" 

The  invalidated  regulation,  which 
defines  the  terms  “construction,” 
“prosecution,”  “completion,”  and 
“repair”  at  §  5.2(j),  applied  the  Act  to, 
among  other  activities,  truck  drivers 
employed  by  government  contractors 
and  subcontractors  (but  not  material 
suppliers)  who  transport  materials  to 
and  from  the  site  of  a  DBA-covered 
construction  project.  The  Midway  court 
held  that  this  particular  provision  in  the 
regulations  is  inconsistent  with  the  plain 
meaning  of  the  statutory  language, 
because  the  Act  requires  only  that 
government  contractors  pay  prevailing 
wages  to  “mechanics  and  laborers 
employed  directly  upon  the  site  of  the 
work." 

Accordingly,  §  5.2(j)  of  the  regulations 
must  be  revised  to  eliminate  the 
provisions  that  formerly  applied  the  Act 
to  truck  drivers  employed  by 
construction  contractors  or  their 
subcontractors  who  deliver  materials  or 
supplies  to  or  from  the  construction 
project  site.  The  Department  has  issued 
a  separate  rule,  also  published  this  date 
in  the  Federal  Register  to  implement  this 
holding  of  the  Midway  decision.  Under 
the  interim  final  rule,  truck  drivers 
employed  by  a  construction  contractor 
or  construction  subcontractor  are  not 
covered  by  DBA  prevailing  wage 
requirements  while  engaged  in 
transporting  materials  or  supplies  to  or 
from  (but  not  directly  on)  the  site  of  the 
work.  Coverage  of  such  truck  drivers  is 
limited  to  only  their  time  spent  while 
employed  “directly  upon  the  site  of  the 
work."  They  would  also  be  covered 
while  hauling  between  the  project  site 
and  any  special  facilities  established 
exclusively  fw  the  project  (i.e., 
“dedicated  facilities"  under  29  CFR 
5.2(1)(2)). 

Midway’s  truck  drivers  were,  in  fact, 
“employed  directly  upon  the  site  of  the 
work”  for  a  minor  portion  of  their  work 
day,  but  the  court  specifically  noted  the 
relative  insignificance  of  the  amount  of 
time  that  they  were  so  engaged: 

*  *  *  Congress  directed  that  Davis-Bacon 
prevailing  wages  be  paid  to  “mechanics  and 
laborers  employed  directly  upon  the  site  of 
the  work."  40  U.S.C.  S  276a(a).  The  question 
in  this  case  is  whether  material  delivery 
truckdrivers,  who  are  employees  of  the 


contractor,  but  who  work  offsite  most  ofthe 
time  and  come  onsite  only  to  drop  off  a 
delivery,  are  “mechanics  and  laborers 
employed  directly  upon  the  site  of  the  woik." 
[Id.  at  989  (emphasis  added).) 
***** 

In  this  case,  the  material  delivery 
truckdrivers  came  on-site  for  only  ten 
minutes  at  a  time  to  drop  off  their  deliveries. 
Their  time  spent  “directly  upon  the  site  of  the 
work"  constituted  only  ten  percent  of  their 
workday  *  *  *  No  one  has  argued  in  this 
appeal  that  the  truckdrivers  were  covered 
because  they  were  on  the  construction  site 
for  this  brief  period  of  the  workday.  [Id.  at 
989,  f.n.  5.) 

***** 

In  sum,  *  *  •  Congress  intended  the 
ordinary  meaning  of  its  words;  the  phrase 
"mechanics  and  laborers  employed  directly 
upon  the  site  of  the  work"  restricts  coverage 
of  the  Act  to  employees  tvho  are  working 
directly  on  the  physical  site  of  the  public 
building  or  public  work  being  constructed. 
Material  delivery  truckdrivers  who  come 
onto  the  site  of  the  work  merely  to  drop  off 
construction  materials  are  not  covered  by  the 
Act  even  if  they  are  employed  by  the 
government  contractor.  We  hold  that  29  CFR 
5.2(1),  insofar  as  it  includes  off-site  material 
delivery  truckdrivers  in  the  Act’s  coverage,  is 
invalid.  Therefore,  Midway’s  material 
delivery  truckdrivers  are  not  covered  by  the 
Davis-Bacon  Act  *  *  *"  [Id.  at  992  (emphasis 
added).) 

The  Department  believes  that  under 
Midway,  truck  drivers  who  spend  most 
of  their  time  off-site,  as  “site”  is  defined 
in  the  regulations,  and  who  come  on-site 
only  incidentally  to  deliver  or  pick  up  a 
load  of  material  and  perform  only  those 
activities  (such  as  loading,  unloading, 
waiting]  that  are  essential  to  the 
delivery  or  hauling  of  material  to  or  from 
the  site,  should  not  be  subject  to  the  Act 
even  if  they  are  employed  by  the 
construction  contractor  or  a 
construction  subcontractor.  (This  result, 
in  effect,  extends  the  traditional 
“materialman/supplier”  exception  to 
any  truck  drivers  employed  directly  by  a 
government  construction  contractor  to 
perform  the  same  supplier  function,  but 
does  so  because  such  drivers  do  not 
spend  a  sufficient  amount  of  their  time 
“employed  directly  upon  the  site  of  the 
work”  and  not  because  of  who  the 
employer  is.) 

On  the  other  hand,  as  the  Department 
interprets  Midway,  if  truck  drivers 
employed  by  a  construction  contractor 
were  to  spend  more  than  an  incidental 
amount  of  time,  i.e.,  a  substantial 
amount  of  time  “employed  directly  upon 
the  site  of  the  work”,  they  should  be 
subject  to  the  Act’s  protections  for  such 
time. 

The  Midway  court,  while  not  directly 
addressing  the  issue  of  coverage  of  on¬ 
site  time  which  is  incidental  to  the 
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delivery  and  picking  up  of  materials,  did 
hold  that  the  Midway  truck  drivers  who 
were  engaged  in  making  deliveries  to 
the  site  were  not  covered  under  DBA 
even  though  they  spent  brief  periods  of 
time  on  the  site.  The  Department 
believes  that  it  is  therefore  implicit  in 
the  court's  decision  that  small  amounts 
of  on-site  time,  incidental  to  delivering 
materials  to  the  site  from  o^-site  or 
hauling  materials  away  from  the  site  to 
an  o^-site  location,  would  not  be 
covered  by  the  Act.  The  court  did  not 
express  a  view  as  to  how  much  time 
directly  on  the  site  it  would  have 
considered  sufficient  to  cover  the 
Midway  drivers.  Accordingly,  the 
Department  believes  that  ffirther  notice- 
and-comment  rulemaking  is  necessary 
to  develop  the  appropriate  standards 
and  is,  therefore,  proposing  criteria  to  be 
added  for  determining  when  truck 
drivers  employed  by  a  construction 
contractor  or  subcontractor  who  come 
onto  the  site  only  to  deliver  and  pick  up 
materials  are  covered  by  the  Act. 

With  respect  to  what  constitutes  a 
“substantial"  amount  of  time,  the 
Department  is  confronted  with  similar 
questions  of  coverage  and  the 
applicability  of  DBA,  but  in  different 
contexts  not  related  to  truck  drivers.  For 
example,  when  determining  the  proper 
category  of  construction  for  wage 
determination  purposes  (building, 
residential,  highway,  or  heavy],  separate 
wage  rate  schedules  are  applied  to  a 
project  if  the  project  includes  structures 
in  more  than  one  category  and  the 
amount  of  construction  in  each  is 
“substantial,”  either  in  relation  to  the 
overall  project  (a  Hgure  of  20  percent  or 
more  of  total  project  cost  is  applied  as  a 
guide)  or  in  absolute  dollar  amount. 
Separate  wage  rate  schedules  are 
common,  for  example,  in  water  and 
sewage  treatment  projects  that  generally 
include  both  building  and  non-building 
structures.  These  guidelines  were 
prescribed  by  the  Wage  and  Hour 
Division  in  All  Agency  Memoranda  Nos. 
130  (March  17, 1978)  and  131  (July  14, 
1978). 

In  terms  of  individual  employee 
classifications,  the  definition  of  “laborer 
or  mechanic"  in  §  5.2(m),  for  example, 
provides  that  foremen  who  devote  more 
than  20  percent  of  their  time  during  a 
workweek  to  mechanic  or  laborer 
duties,  and  who  do  not  meet  the  criteria 
for  exemption  as  a  bona  fide 
“executive”  under  29  CFR  part  541,  are 
considered  laborers  or  mechanics  for 
the  time  so  spent. 

The  Department  proposes  to  define 
“incidental”  as  less  than  20  percent  of 
an  employee's  workday  or  workweek. 
Thus,  if  a  truck  driver  employed  by  a 


construction  contractor  or  subcontractor 
were  to  spend  less  than  20  percent  of  his 
or  her  time  in  a  workday  and  workweek 
on  a  covered  site  of  work  engaged 
exclusively  in  activities  essential  to  the 
hauling  of  material  to  or  from  the  site,  he 
or  she  would  be  considered  not  subject 
to  DBA  on  the  days  or  weeks  so 
employed. 

The  Department  seeks  comments 
regarding  whether  it  is  appropriate  to 
define  a  specific  percentage  of  time 
spent  in  such  activities  which  would  be 
incidental,  or  whether  such 
determinations  should  be  based  on  the 
facts  of  the  particular  case.  The 
Department  also  seeks  comments  on 
whether,  if  a  specific  percentage  should 
be  set,  20  percent  would  be  the 
appropriate  percentage. 

The  Department  proposes  no  change 
in  the  coverage  of  hauling  activities  that 
are  performed  entirely  on  the  site  itself: 
such  on-site  hauling  would  continue  to 
be  covered  as  before.  Only  hauling 
activities  performed  on-site  that  are 
essential  to,  and  performed  in 
connection  with,  the  delivery  or  hauling 
of  materials  or  supplies  to  or  from  the 
site  would  not  be  covered  under  this 
proposal,  and  then  only  if  the  time  spent 
directly  on  the  site  is  not  substantial 
(i.e.,  is  "incidential”). 

A  different  question  is  presented, 
however,  in  the  case  of  a  truck  driver 
who,  in  addition  to  performing  a 
delivery/hauling  function,  also  performs 
additional  duties  on-site  that  are  not 
related  to  the  delivery  or  hauling  of 
material  from  locations  which  are  not  on 
the  site  of  the  work.  Such  activities 
performed  on-site  unrelated  to  the  off¬ 
site  delivery /hauling  function  were  not 
at  issue  in  the  Midway  decision  and 
should,  therefore,  continue  to  be  subject 
to  the  Act.  The  question  presented, 
when  both  types  of  activity  are  being 
performed  by  a  single  employee  on  a 
work  site  subject  to  DBA,  is  whether  to 
consider  together  all  the  time  engaged  in 
on-site  activities,  or  to  consider  only  the 
time  engaged  in  on-site  activities  which 
are  essential  to  the  off-site  hauling, 
when  determing  whether  the  time 
engaged  in  such  essential  activities  is 
substantial  and  therefore  subject  to  DBA 
prevailing  wage  requirements. 

The  Department  has  set  forth  below 
two  alternative  proposed  options  for 
determining  whether  the  time  spent  on¬ 
site  by  such  truck  drivers,  when  engaged 
in  activities  essential  to  off-site  hauling, 
would  be  subject  to  DBA  prevailing 
wage  standards,  and  seeks  comments  on 
each  alternative  proposed  option.  In  the 
first  option  (Option  A),  time  spent  on¬ 
site  by  truck  drivers  when  engaged 
exclusively  in  activities  essential  to  the 


off-site  hauling  function  would  not  be 
subject  to  DBA  labor  standards  unless 
the  time  so  engaged  exceeded  20  percent 
of  the  employee's  working  time  in  a 
workday  or  workweek.  However,  any 
time  spent  on-site  by  such  drivers 
performing  activities  which  are  not 
essential  to  the  off-site  hauling  function 
would  be  covered  by  DBA  without 
regard  to  a  time  threshold  (independent 
of  the  time  engaged  in  activities 
essential  to  the  off-site  haul),  provided 
such  activities  meet  the  definition  of 
“construction.”  (etc.).  When  determining 
if  the  20  percent  threshold  is  met  by  a 
particular  truck  driver  who  engages  in 
both  types  of  activity,  the  time  spent  in 
each  type  of  activity  is  viewed 
separately  and  is  not  combined  (i.e., 
only  the  time  engaged  in  activities 
essential  to  the  delivery/hauling 
function  is  added  together  to  determine 
if  it  exceeds  20  percent). 

The  second  option  (Option  B)  is 
similar  to  the  first  option  except  that  the 
time  spent  by  a  driver  performing  both 
types  of  activities  would  not  be 
considered  separately,  but  would  be 
combined  when  determining  if  the  total 
time  spent  on-site  exceeds  the  20 
percent  threshold. 

The  Department  also  seeks 
information  from  commenters  on  the 
nature  and  scope  of  (including  time 
spent  in]  on-site  activities  that  may  be 
performed  by  truck  drivers  that  would 
be  essential  and  that  would  not  be 
essential  to  the  off-site  delivery  or 
hauling  functions  under  this  rule,  and 
the  frequency  and  duration  of  such 
activities  under  typical  hauling 
scenarios  that  would  be  impacted  by  the 
rule  under  each  alternative. 

We  also  recognize  that  this  proposed 
application  of  DBA  to  truck  drivers  only 
while  they  are  physically  located 
"directly  upon  the  site  of  the  work” 
could  present  some  new  difficulties  for 
employers  in  terms  of  their  ability  to 
maintain  accurate  time  records  for  the 
time  their  truck  driver  employees  spend 
on  the  site  of  the  work.  Construction 
contractors  may  not  be  accustomed  to 
separating  their  truck  drivers'  time 
records  based  on  the  point  in  time  that 
such  employees  enter  onto  or  exit  from  a 
DBA-covered  “site  of  the  work.”  ^ 
Accordingly,  while  the  proposed  rule 
has  been  drafted  to  apply  the  Act's 
prevailing  wage  requirements  only  to 
time  spent  “employed  directly  upon  the 
site  of  the  work”  by  truck  drivers 
engaged  in  hauling  to  and  from  the  site 

^  Under  the  existing  DBA  regulations,  contractors 
must  maintain  and  preserve  payrolls  and  basic 
records  for  all  laborers  and  mechanics  working  at 
the  site  of  the  work.  See  29  CFR  5.5(a)(3)(i). 
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of  the  work  where  it  is  more  than 
incidental.  cx>inment8  are  also  requested 
on  any  special  compliance  problems  and 
possible  solutions  to  the  timekeeping 
requirements  that  result  from  the 
proposed  application  of  DBA. 

It  should  noted  that  DBA  prevailing 
wage  requirements  are  limited  under  the 
Act  to  covered  machanics  and  laborers 
employed  on  the  site  by  “the  contractor 
or  his  subcontractor.’’  As  we  interpret 
the  Midway  decision,  the  “materialman/ 
supplier"  exception  continues  to  apply 
to  commercial  suppliers  and 
independent  trucking  companies  hired 
by  such  commercial  suppliers  whose 
deliveries  to  the  site  are  merely 
incidental  to  the  sale  of  construction 
materials  and  supplies  from  commercial 
supply  sites  not  set  up  to  serve 
exclusively,  or  nearly  exclusively,  any 
particular  constroction  contract  or 
project  and  we  have,  therefore, 
proposed  no  changes  in  this  regard. 

B.  Should  the  Definition  of  "Site  of  the 
Work  "  Be  Changed? 

The  reasoning  followed  by  the 
Midway  court  in  reaching  its  decision 
also  calls  into  question  other  traditional 
coverage  interpretations  that  were  not 
directly  at  issue  under  the  facts  in 
Midway.  Although  the  court  went  to 
some  length  to  restrict  its  decision  to  the 
particular  facts  in  Midway,  the  court’s 
broad  legal  reasoning  indicates  that 
other  traditional  coverage  positions  not 
directly  at  issue  in  Midway  should  be 
carefully  reexamined  in  light  of  Midway. 
The  court's  statements,  for  example,  that 
coverage  is  restricted  in  a  geographic 
sense  to  only  those  persons  “employed 
directly  upon  the  site  of  the  work"  raise 
questions  concerning  regulatory 
provisions  that  define  the  “site  of  the 
work"  in  §  5.2(1). 

The  Department’s  regulations  define 
“site  of  the  work"  as  being; 

Limited  to  the  physical  place  or  places 
where  the  construction  called  for  in  the 
contract  will  remain  when  work  on  it  has 
been  completed  and,  as  discussed  in 
paragraph  (1K2)  of  this  section,  other 
adjacent  or  nearby  property  used  by  the 
contractor  or  subcontractor  in  such 
constnictloo  which  can  reasonably  be  said  to 
be  included  in  the  “site."  (29  CFR  5.2(1)(1); 
emphasis  added.) 

Paragraph  (1)(2}  of  that  section  also 
includes  in  the  site  of  the  work  “*  *  * 
fabrication  plants,  mobile  factories, 
batch  plant^  borrow  pits,  job 
headquarters,  tool  yards,  etc.,  *  *  * 
provided  they  are  dedicated  exclusively, 
or  nearly  so,  to  performance  of  the 
contract  or  project,  and  are  so  located  in 
proximity  to  the  actual  construction 
location  that  it  would  be  reasonable  to 
include  them.”  Specifically  excluded 


from  the  site  of  the  work  definition  are 
“*  *  *  permanent  home  offices,  branch 
plant  establishments,  fabrication  plants, 
and  tool  yards  of  a  contractor  *  •  • 
whose  locations  and  continuance  in 
operation  are  determined  wholly 
without  regard  to  a  particular  [covered] 
project  *  •  *  even  where  the  operations 
for  a  period  of  time  may  be  dedicated 
exclusively,  or  nearly  so,  to  the 
performance  of  a  [covered]  contract." 

(29  CFR  5.2(1)(3).) 

TTie  Midway  court  did  not  directly 
question  the  validity  of  the  extended 
“site  of  the  work"  definition  in 
§  5.2(1)(2)  of  the  regulations,  nor  the 
application  of  the  Act  to  truck  drivers 
delivering  materials  fit)m  a  facility 
dedicated  to  a  particular  covered 
project: 

The  validity  of  [§  5.2(1)(2]]  is  not  before  us 
at  this  time.  The  truckdhvers  in  this  case 
were  delivering  supplies  from  independent 
suppliers  to  the  construction  site;  they  were 
not  delivering  supplies  from  a  facility 
dedicated  to  the  project,  which  is  deemed 
part  of  the  “site  of  the  work"  by  the 
regulation,  to  the  construction  site  *  *  *  {Id. 
at  989.  f.n.  6.) 

The  court  reiterated:  “*  *  *  we  are 
not  deciding  the  validity  of  §  5.2(1)(2}  of 
the  Secretary’s  regulations,  which 
includes  in  the  definition  of  ’site  of  the 
work’  manufacturing  facilities  that  are 
located  offisite,  so  long  as  the  facilities 
are  dedicated  exclusively  to  the  contract 
and  are  located  in  proximity  to  the 
actual  construction  site  *  *  *’’  {Id.  at 
991.  f.n.  12.) 

In  light  of  the  Midway  court’s 
repeated  emphasis  that,  as  used  in  the 
DBA.  "site  of  the  work”  clearly  connotes 
a  geographic  limitation  and,  thus,  the 
Act  applies  only  to  employees  working 
directly  on  the  physical  site  of  the  public 
building  or  public  work  under 
construction,  the  Department  seeks 
comments  on  the  following  issues; 

(1)  Is  the  regulatory  definition  of  “site  of 
the  work"  at  §  5.2(1)  viable  or  should  it  be 
revised,  particulariy  in  paragraph  (1)(2), 
which  includes  as  a  part  of  the  covered  "site 
of  the  work"  certain  dedicated  facilities 
utilized  by  a  covered  construction  contractor 
or  subcontractor  that  are  not  technically  on 
the  physical  site  of  the  building  or  work 
under  construction? 

(2)  If  dedicated  facilities  should  remain 
covered  as  a  part  of  the  “site,"  should  truck 
drivers  be  covered  for  the  time  spent  hauling 
between  such  a  dedicated  facility  and  the  site 
of  the  actual  construction?  ^ 


*  The  theory  for  covering  the  haul  between  a 
dedicated  facility  and  the  site  of  the  public  building 
or  work  being  constructed  is  that  typically  such 
hauls  originate  from  *“  *  *  other  adjacent  or 
nearby  property  used  by  the  contractor  or 
subcontractor  in  such  construction  which  can 
reasonably  be  said  to  be  included  in  the  site."  as  the 
definition  provides  (f  S.2(l)(l)).  The  site  therefore 


(3)  In  light  of  Midway,  would  it  be 
appropriate  to  establish  a  maximum  limit  for 
the  geographic  proximity  test  in  §§  5.2(1)  (1) 
and  (2)  of  the  site  of  the  work  definition?* 

The  regulatory  changes  proposed 
herein  do  not  include  changes  to  the  site 
of  work  definition  in  §  5.2(1)(2).  In 
addition,  under  the  interim  final  rule 
also  published  this  date,  activities 
performed  at  dedicated  facilities  under 
§  5.2(1)(2)  remain  covered.  If,  however, 
based  on  the  rulemaking  record,  a 
decision  is  made  to  revise  §  5.2(1)(2)  to 
change  application  of  the  Act  to 
dedicated,  nearby  facilities,  the 
Department  may  not  regard  the  hauling 
time  between  such  locations  as  a 
covered  activity,  and  comments  are 
specifically  invited  on  this  possible 
coverage  result  The  Department 
requests  that  commenters  consider  these 
issues  in  light  of  the  Midway  decision 
and  include  in  their  comments  particular 
views  of  the  legal  reasoning  in  the 
court’s  decision  that  address  these 
aspects  of  coverage. 

Proposed  revisions  to  29  CFR  5.2(j)  are 
set  forth  below  in  the  form  of  two 
options.  In  addition,  public  comments 
are  invited  on  the  economic  impact  of 
the  proposed  changes,  the  questions  set 
forth  above,  and  on  the  additional  issues 
presented.  Comments  should  also 
address  any  special  compliance 
difficulties  that  would  occur  in 
connection  with  the  various  issues 
presented. 

Executive  Order  12291 

The  Department  believes  that  this 
proposed  rule  is  not  a  “major  rule” 
within  the  meaning  of  Executive  Order 
12291,  in  that  it  is  not  expected  to  result 
in;  (1)  An  annual  effect  on  the  economy 


can  be  considered  to  include  the  area  between  the 
dedicated  facility  and  the  actual  construction 
location.  Furthermore,  the  time  spent  technically 
off-site  on  the  open  road  in  such  cases  would 
typically  be  incidental  in  relation  to  the  time  spent 
on  the  dedicated  facilities  and  the  actual 
construction  location,  according  to  the  express 
terms  of  the  definition. 

*  There  are  factual  situations  under  which  the 
haul  between  a  dedicated  facility  and  the  actual 
construction  location  c:an  involve  a  considerable 
distance,  e.g..  nine  to  twelve  (or  more)  miles.  (See. 
as  one  example,  United  Construction  Co..  Inc..  WAB 
Case  No.  82-10  (|an.  14, 1983).  in  which  the 
Department's  Wage  Appeals  Board  held  that  a 
contractor's  asphalt  batch  plant  located  1.6  miles  to 
55  miles  from  various  sites  at  a  dam  and  reservoir 
project  was  part  of  the  covered  "site.")  The  "close 
proximity"  justification  inherent  in  the  site  of  work 
definition  for  covering  the  haul  between  a  dedicated 
facility  and  the  actual  construction  location 
becomes  more  strained  as  such  distances  grow 
larger.  (See,  also  ATCO  Construction.  Inc..  WAB 
Case  No.  86-1  (Aug.  22. 1986).  in  which  the  Board 
included  a  temporary  fabrication  shop  for  modular 
housing  units  built  in  Portland.  Oregon.  3.000  miles 
from  Adak  Naval  Air  Station.  Alaska,  where  the 
units  were  erected,  as  part  of  the  "site  of  the 
work.") 
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of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Therefore,  no  regulatory  impact  analysis 
has  been  prepared. 

Regulatory  Flexibility  Analysis 

The  Department  has  determined  that 
the  proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposal  implements  modibcations 
resulting  from  a  court  decision  that 
reduces  the  scope  of  Davis-Bacon 
coverage  as  applied  to  all  construction 
contractors  and  subcontractors,  both 
large  and  small,  that  employ  truck 
drivers.  The  Secretary  of  Labor  has 
certified  to  this  effect  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Therefore,  no 
regulatory  flexibility  analysis  is 
required. 

Document  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Karen  R. 
Keesling,  Acting  Administrator,  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor. 

List  of  Subjects  in  29  CFR  Part  5 

Government  contracts,  Investigations, 
Labor,  Minimum  wages.  Penalties, 
Recordkeeping  requirements.  Reporting 
requirements.  Wages. 

Accordingly,  29  CFR  part  5,  subpart  A, 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

Signed  at  Washington,  DC,  on  this  28th  day 
of  April,  1992. 

Lynn  Martin, 

Secretary  of  Labor. 


PART  5— LABOR  STANDARDS 
PROVISIONS  APPUCABLE  TO 
CONTRACTS  COVERING  FEDERALLY 
FINANCED  AND  ASSISTED 


CONSTRUCTION  (ALSO  LABOR 
STANDARDS  PROVISIONS 
APPUCABLE  TO  NONCONSTRUCTION 
CONTRACTS  SUBJECT  TO  THE 
CONTRACT  WORK  HOURS  AND 
SAFETY  STANDARDS  ACT) 

Subpart  A — Davis-Bacon  and  Related 
Acts  Provisions  and  Procedures 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  276a-276a-7: 40  U.S.C. 
276c;  40  U.S.C.  327-332:  Reorganization  Plan 
No.  14  of  1950,  5  U.S.C.  Appendix;  5  U.S.C. 

301;  29  U.S.C.  259;  and  the  statutes  listed  in 
5.1(a)  of  this  part. 

2.  Section  5.2  is  proposed  to  be 
amended  by  revising  paragraph  (j)  as 
follows: 

§  5.2  Definitions. 

***** 

(j)  The  terms  construction, 
prosecution,  completion,  or  repair  mean 
the  following: 

(1)  All  types  of  work  done  on  a 
particular  building  or  work  at  the  site 
thereof,  including  work  at  a  facility 
which  is  dedicated  to  and  deemed  a  part 
of  the  site  of  the  work  within  the 
meaning  of  §  5.2(1)  of  this  part  by 
laborers  and  mechanics  employed  by  a 
construction  contractor  or  a 
construction  subcontractor  (or,  under 
the  United  States  Hosuing  Act  of  1937 
and  the  Housing  Act  of  1949,  all  work 
done  in  the  construction  or  development 
of  the  project),  including  without 
limitation — 

(1)  altering,  remodeling,  installation 
(where  appropriate)  on  the  site  of  the 
work  of  items  fabricated  off-site; 

(ii)  painting  and  decorating; 

(iii)  manufacturing  or  furnishing  of 
materials,  articles,  supplies  or 
equipment  on  the  site  of  the  building  or 
work  (or,  under  the  United  States 
Housing  Act  of  1937  and  the  Housing 
Act  of  1949,  in  the  construction  or 
development  of  the  project);  and 

(iv)  transportation  between  the  actual 
construction  location  and  a  facility 
which  is  dedicated  to  such  construction 
and  deemed  a  part  of  the  site  of  the 
work  within  the  meaning  of  §  5.2(1)  of 
this  part. 

(2)  Except  for  laborers  and  mechanics 
employed  in  the  construction  or 
development  of  the  project  under  the 
United  States  Housing  Act  of  1937  and 
the  Housing  Act  of  1949,  and  except  as 
provided  in  paragraph  (j)(l)(iv)  of  this 
section,  the  transportation  of  materials 
or  supplies  to  or  from  the  building  or 
work  by  employees  of  the  construction 
contractor  or  a  construction 
subcontractor  is  not  “construction," 
(etc.).  In  addition,  any  time  spent  on  the 


site  of  work  by  such  truck  drivers  (and 
their  assistants)  when  engaged 
exclusively  in  activities  essential  to  the 
hauling  of  materials  or  supplies  to  and 
the  unloading  thereof  at  the  site  of  the 
work,  and/or  the  loading  of  materials 
(such  as  debris,  dirt,  asphalt,  etc.)  and 
other  activities  at  the  site  of  the  work 
that  are  essential  to  the  hauling  of 
materials  away  from  the  site  of  the 
work,  is  not  “construction”,  (etc.)  within 
the  meaning  of  paragraph  (1)  above 
where  the  time  spent  by  such  employees 
directly  upon  the  site  of  the  work  is  only 
incidental.  (See  Building  and 
Construction  Trades  Dept.,  AFL-CIO  v. 
United  States  Dept,  of  Labor  Wage 
Appeals  Board  (Midway  Excavators, 

Inc.),  932  F.  2d  985  (D.C.  Cir.  1991).) 

Option  A: 

(3)  In  determining  whether  the  time 
spent  at  the  site  of  the  work  by  an 
employee  engaged  in  the  activities 
described  in  paragraph  (j)(2)  of  this 
section  is  incidental,  the  following 
guidelines  shall  be  applied: 

(i)  An  employee  of  a  construction 
contractor  or  construction  subcontractor 
who  is  employed  directly  upon  the  site 
of  the  work  as  a  truck  driver  (or  an 
assistant)  performing  activities  essential 
to  the  delivery  or  hauling  of  material  by 
such  employee  to  or  from  the  site  of  the 
work — 

(A)  is  subject  to  the  labor  standards  of 
this  part  for  all  the  time  so  spent  at  the 
site  of  the  work  on  any  day  that  such 
time  equals  or  exceeds  20  percent  of  his 
or  her  total  hours  worked  that  workday: 

(B)  is  subject  to  the  labor  standards  of 
this  part  for  all  the  time  so  spent  at  the 
site  of  the  work  during  any  woricweek 
that  such  total  on-site  time,  when 
accumulated  from  all  workdays  in  the 
workweek,  equals  or  exceeds  20  percent 
of  his  or  her  total  hours  worked  in  the 
workweek:  and 

(C)  is  not  subject  to  the  labor 
standards  of  this  part  for  any  of  the  time 
so  spent  at  the  site  of  the  work  provided 
That  such  time  is  less  than  20  percent  of 
his  or  her  total  hours  worked  in  each 
workday  of  the  workweek  and  is  less 
than  20  percent  of  his  or  her  total  hours 
worked  in  such  workweek. 

(ii)  An  employee  of  a  construction 
contractor  or  construction  subcontractor 
employed  as  a  truck  driver  (or  an 
assistant)  and  engaged  in  delivery/ 
hauling  of  material  to  or  from  the  site  of 
the  work  who  also  engages  in  activities 
not  essential  to  such  delivery/hauling 
function  while  at  the  site  of  the  work  is 
not  engaged  in  incidental  activities 
within  the  meaning  of  paragraph  (j)(2)  of 
this  section  and  is  subject  to  the  labor 
standards  of  this  part  for  all  the  time 
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spent  directly  upon  the  site  of  the  woric 
performing  such  activities  not  essential 
to  the  off-site  delivery/hauling  function 
which  must  meet  the  definition  of 
“construction."  (etc.). 

*  *  *  «  * 

Option  B: 

(3)  In  determining  whether  the  time 
spent  at  the  site  of  the  work  by  an 
employee  engaged  in  the  activities 
described  in  paragraph  (j)(2)  of  this 
section  is  incidental,  the  following 
guidelines  shall  be  applied: 

(i)  An  employee  of  a  construction 
contractor  or  construction  subcontractor 
who  is  employed  directly  upon  the  site 
of  the  work  as  a  truck  driver  (or  an 
assistant)  performing  activities  essential 
to  the  delivery  or  hauling  of  material  by 
such  employee  to  or  from  the  site  of  the 
work — 


(A)  is  subject  to  the  labor  standards  of 
this  part  for  all  the  time  spent  at  the  site 
of  the  work  on  any  day  that  such  time 
equals  or  exceeds  20  percent  of  his  or 
her  total  hours  worked  that  workday: 

(B)  is  subject  to  the  labor  standards  of 
this  part  for  all  the  time  spent  at  the  site 
of  the  work  during  any  workweek  that 
such  total  on-site  time,  when 
accumulated  from  all  workdays  in  the 
workweek,  equals  or  exceeds  20  percent 
of  his  or  her  total  hours  worked  in  the 
workweek;  and 

(C)  is  not  subject  to  the  labor 
standards  of  this  part  for  the  time  so 
spent  at  the  site  of  the  work  provided 
That  the  total  time  spent  on  the  site  of 
work  is  less  than  20  percent  of  his  or  her 
total  hours  worked  in  each  workday  of 
the  workweek  and  is  less  than  20 
percent  of  his  or  her  total  hours  woriced 
in  such  workweek. 


(ii)  An  employee  of  a  construction 
contractor  or  construction  subcontractor 
employed  as  a  trud(  driver  (or  an 
assistant)  and  engaged  in  delivery/ 
hauling  of  material  to  or  from  the  site  of 
the  work  who  also  engeiges  in  activities 
not  essential  to  such  delivery/hauling 
function  while  at  the  site  of  the  work  is 
not  engaged  in  incidental  activities 
within  the  meaning  of  paragraph  (j)(2)  of 
this  section  and  is  subject  to  the  labor 
standards  of  this  part  for  all  the  time 
spent  directly  upon  the  site  of  the  work 
performing  such  activities  not  essential 
to  the  off-site  delivery /hauling  function 
which  meet  the  definition  of 
“construction,”  (etc,). 
***** 
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